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[4510-27-M] 
DEPARTMENT OF LABOR 
Wage and Hour Division 
[29 CFR Parts 850 and 860] 


RECORDS TO BE MADE OR KEPT RELATING TO 
AGE; NOTICES TO BE POSTED; ADMINISTRA- 
TIVE EXEMPTIONS; INTERPRETATIONS 


Age Discrimination in Employment Act—Ex- 
emption for Certain Executive and High Poli- 
cymaking Employees 


AGENCY: Wage and Hour Division, 
Labor. 


ACTION: Proposed amendment to In- 
terpretative Bulletin and Regulations, 
and notice of hearing thereon. 


SUMMARY: The Interpretative Bulle- 
tin on the Age Discrimination in Em- 
ployment Act of 1967, as amended 
(“ADEA” or “‘Act’’), sets forth various 
interpretations which indicate the 
construction of the ADEA that the 
Department of Labor believes to be 
correct and which will guide it in the 
performance of its administrative and 
enforcement duties under the Act. 
The Regulations on the ADEA set 
forth rules that the Department of 
Labor is specifically authorized by the 
Act to promulgate. As a result of the 
Age Discrimination in Employment 
Act Amendments of 1978, Pub. L. 95- 
256, 92 Stat. 189 (approved April 6, 
1978), several sections of the Interpre- 
tative Bulletin and the Regulations 
must be revised, and new sections 
must be added, in order to take ac- 
count of the amendments, as well as to 
clarify interpretations which have pre- 
viously been misunderstood. The revi- 
sions and additions reflect the statuto- 
ry changes in 1978, the intent of Con- 
gress as reflected in the legislative his- 
tory, and the general purposes of the 
Act. Each major change in the Inter- 
pretative Bulletin and the Regulations 
necessitated by the 1978 amendments 
will be published as a separate docu- 
ment in the FEDERAL REGISTER. This 
document deals with the exemption 
for certain executive and high policy- 
making employees. Other documents 
to be published deal with the prohibi- 
tion of involuntary retirement, and 
the exemption for certain tenured em- 
ployees at institutions of higher edu- 
cation. A document dealing with em- 
ployee benefit plans was published in 
the FEDERAL REGISTER on September 
22, 1978 (43 FR 43264). 


DATES: Written comments must be 
received by the Department of Labor 
on or before February 12, 1979. 


A public hearing on the proposed 
amendment will be held beginning at 
10 a.m. on January 8, 1979. Persons or 
organizations wishing to present their 
views at the hearing must provide the 
Department with written comments 
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and a request to testify by January 5, 
1979. 


ADDRESSES: The hearing will be 
held in Conference Room N-5437, A 
and B, U.S. Department of Labor, 200 
Constitution Avenue, N.W., Washing- 
ton, D. C. 20210. Written comments 
and requests to testify at the hearing 
should be submitted in quadruplicate 
to Francis V. LaRuffa, Jr., Chief, 
Branch of Age Discrimination, Wage 
and Hour Division, U.S. Department 
of Labor, 200 Constitution Avenue, 
N.W., Room S-3028, Washington, D. C. 
20210. A copy of all such written com- 
ments may be examined during 
normal business hours at the office of 
Xavier M. Vela, Administrator, Wage 
and Hour Division, U.S. Department 
of Labor, 200 Constitution Avenue, 
N.W., Room S-3028, Washington, D. C. 
20210. The entire record, or any part 
thereof, may be purchased at the 
actual cost of duplication as computed 
pursuant to the fee schedule in 29 
CFR 70.62(b). 


FOR FURTHER 
CONTACT: 


Francis V. LaRuffa, Jr., Chief, 
Branch of Age Discrimination, Wage 
and Hour Division, U.S. Department 
of Labor, 200 Constitution Avenue, 
N.W., Room S§S-3028, Washington, 
D.C. 20210, Telephone: (202) 523- 
7640 (This is not a toll-free number.) 


SUPPLEMENTARY INFORMATION: 
Notice is hereby given that the De- 
partment of Labor has under consider- 
ation a proposal to add a new 860.97 to 
the Interpretative Bulletin on the Age 
Discrimination in Employment Act 
and to add a new subsection (c) to 
856.1 and a new section 850.17 to the 
Regulations under the Act. The pur- 
pose of these additions.is to take ac- 
count of an exemption in section 12(c) 
of the Act which takes effect on Janu- 
ary 1, 1979, when the maximum age of 
individuals in the non-Federal sector 
protected by the Act is extended from 
age 65 to age 70. The exemption is as 
follows: 


(c1) Nothing in this Act shall be con- 
strued to prohibit compulsory retirement of 
any employee who has attained 65 years of 
age but not 70 years of age, and who, for the 
2-year period immediately before retire- 
ment, is employed in a bona fide executive 
or a high policymaking position, if such em- 
ployee is entitled to an immediate nonforfei- 
table annual retirement benefit from a pen- 
sion, profit-sharing, savings, or deferred 
compensation plan, or any combination of 
such plans, of the employer of such employ- 
ee, which equals, in the aggregate, at least 
$27,000. 

(2) In applying the retirement benefit test 
of paragraph (1) of this subsection, if any 
such retirement benefit is in a form other 
than a straight life annuity (with no ancil- 
lary benefits), or if employees contribute.to 
any such plan or make rollover contribu- 
tions, such benefit shall be adjusted in ac- 
cordance with regulations prescribed by the 
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Secretary, ‘after consultation with the Sec- 
retary of the Treasury, so that the benefit is 
the equivalent of. a straight life annuity 
(with no ancillary benefits) under a plan to 
which employees do not contribute and 
under which no rollover contributions are 
made. 


Paragraph (1) of the exemption de- 
scribes the types of employees who 
fall within it; paragraph (2) requires 
that the Secretary of Labor issue regu- 
lations indicating how the $27,000 
annual retirement income benefit is to 
be calculated under specified circum- 
stances. A proposed interpretation of 
paragraph (1) is contained in new 
§ 860.97 below; a proposed regulation 
with respect to paragraph (2) is con- 
tained in new subsection (c) of § 850.1 
and new § 850.17 below. 

The proposed interpretation also 
deals with the issue of whether em- 
ployees who fall within the exemption 
may be offered a change in position or 
status which is short of forced retire- 
ment, and which therefore allows 
them to remain as employees. The 
statutory test by its terms excuses 
only “compulsory retirement.’’ Howev- 
er, if this language were interpreted 
literally, it would lead to the anoma- 
lous result that an employer having an 
employee within the exemption would 
be able to force the employee to retire, 
but would not be able to offer the em- 
ployee a position of lesser status or (in 
the case of a full-time employee) a 
part-time position. The Department 
does not believe that the exemption 
was intended to lead to such a situa- 
tion. In light of these considerations, 
where an employee falls within the ex- 
emption the Department will not ques- 
tion an offer of a position of lesser 
status, conversion to part-time status, 
or other change in position or status 
short of forced retirement, provided 
that the employee voluntarily accepts 
this new position or status, and that 
he or she is treated no less favorably 
than similarly situated younger em- 
ployees. The proposed interpretation 
reflects this position. 

The proposed interpretation of para- 
graph (1) of the exemption adopts 
most of the joint explanatory state- 
ment of the House and Senate confer- 
ees, contained in the Conference Com- 
mittee Report (H.R. Rept. No. 95-950, 
pp. 8-10). That statement consists 
largely of a description of the kinds of 
“executive” and ‘high policymaking” 
employees intended to be exempted by 
the provision. While this description 
provides a general indication of what 
kinds of employees are exempt, it does 
not purport to indicate in every in- 
stance whether or not the exemption 
may apply. 

Accordingly, the Department would 
welcome comments suggesting where 
more detailed guidance is thought nec- 
essary. In particular, it would be desir- 
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able to know whether there should be 
an annual dollar volume test for the 
establishment or department super- 
vised, or whether there:should be a 
minimum number of employees super- 
vised by the individual, in order for 
the exemption to apply. With the as- 
sistance of such commentary, the De- 
partment intends to draw a series of 
concrete examples of employees sub- 
ject to the provision. (Of course, any 
examples used in the guidelines will be 
drafted so as to protect the identities 
of particular employers and employees 
who offer comments.) Whether or not 
a particular individual falls within the 
exemption will necessarily depend 
upon all the facts in each case. 

The proposed interpretation follows 
the statutory requirement that’an em- 
ployee must have been in a bona fide 
executive or high policymaking posi- 
tion, within the meaning of the ex- 
emption, “for the 2-year period imme- 
diately before retirement * * *.” This 
requirement, according to the legisla- 
tive history, prevents an employer 
from placing an employee within such 
a position just before age 65 (or any 
other age less than 70) in order to be 
able to force the employee to retire on 
account of age (Conference Report, p. 
9). 

In implementing paragraph (2) of 
the exemption, the proposed regula- 
tion takes the position that an em- 
ployee, in order to fall within the ex- 
emption, must have the option of in 
fact receiving, during each year of his 
or her lifetime following retirement, at 
least $27,000 per year (exclusive of 
amounts attributable to Social Secur- 
ity, employee contributions and contri- 
butions of prior employers). This re- 
quirement is met where the employee 
has the option of receiving, during 
each year of his or her lifetime follow- 
ing retirement, an annual payment of 
at least $27,000, or periodic payments 
on a more frequent basis which, in the 
aggregate, equal at least $27,000 per 
year. The requirement is also met 
where the employee has the option of 
receiving, upon retirement, a lump 
sum payment with which it is possible 
to purchase a single life annuity (with 
no ancillary benefits) yielding at least 
$27,000 per year. 

Where an employee who has any of 
the options described above instead 
freely selects still another available 
option (or options) providing for pay- 
ments after his or her death, the pro- 
posed regulation takes the position 
that the value of these payments may 
be included in determining whether all 
of the retirement benefits are actuari- 
ally equivalent to a single life annuity 
(with no ancillary benefits) of at least 
$27,000 per year. On the other hand, 
where an employee has no choice but 
to have certain benefits provided after 
his or her death, the value of these 
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benefits may not be included in this 
determination. 

This approach is designed to assure 
that no employee who is required to 
receive less than $27,000 per year 


during his or her lifetime in retire- - 


ment (because of other benefits being 
provided only after death) will fall 
within the exemption. 

Under the proposed interpretation, 
the nonforfeitable annual retirement 
benefit is considered “immediate” 
within the meaning of the exemption 
if the first payment of plan benefits is 
made not later than 60 days after the 
compulsory retirement. Any further 
delay could impose serious financial 
hardship on employees whose salary is 
cut off because of compulsory retire- 
ment. 

The proposed regulation, in accord 
with the legislative history; takes the 
position that the only retirement 
benefits which may be counted to- 
wards the $27,000 annual benefit are 
those from a pension, profit-sharing, 
savings, or deferred compensation 
plan, or any combination of such 
plans. 

Also in accord with the legislative 
history, the proposed regulation ex- 
cludes from the calculation of the re- 
tirement income “amounts attributa- 
ble to social security, employee contri- 
butions, and contributions of prior em- 
ployers” (Conference Report, p. 9). In 
the Department’s view, it is unneces- 
sary to set forth special rules explain- 
ing how amounts attributable to 
Social Security are to be calculated. 
These amounts appear to be readily 
determinable. However, if there are 
situations where this may not be the 
case, the Department would welcome 
comments to that effect, together with 
suggested means of handling the prob- 
lem. 

Excluding amounts attributable to 
employee contributions requires fur- 
ther explanation. The proposed regu- 
lation generally follows section 411(c) 
of the Internal Revenue Code (as 
added to the Code by section 1012(a) 
of ERISA), and the Treasuny regula- 
tions thereunder. Here, too, the De- 
partment would welcome comments. 

The proposed regulation also deals 
with the issue of excluding contribu- 
tions by previous employers from the 
determination of the value of the re- 
tirement benefits. The purpose of this 
restriction, according to the legislative 
history, is to assure that ‘‘the employ- 
ee’s retirement income will be adjusted 
to reflect the level of retirement 
income actually provided by the em- 
ployer wishing to initiate compulsory 
retirement.” (Senate Report, p. 8). 

The contributions to the pension, 
profit-sharing, savings, or deferred 
compensation plan made by the em- 
ployer which acutally makes the deci- 
sion to force the employee to retire 
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may be counted, as the legislative his- 
tory makes clear. The proposed inter- 
pretation adds to this the requirement 
that the employer which in fact forces 
the employee to retire must be the em- 
ployer which in fact forces the em- 
ployee to retire must be the employer 
which customarily and_ regularly 
makes such decisions. If this second 
requirement were not imposed there 
would be a broad loophole. For exam- 
ple, if a subsidiary of a parent corpora- 
tion customarily and regularly makes 
its own decisions about whether to dis- 
charge employees (and institute other 
important personnel actions), the sub- 
sidiary might ask the parent to force 
an employee to retire on account of 
age so that both parent and subsidiary 
would be deemed the last employer, 
with the result that pension contribu- 
tions made by both could be counted 
towards the $27,000. The proposed reg- 
ulation closes this loophole. 


REGULATORY ANALYSIS 


It has been determined that this 
document does not contain a major 
proposal requiring the preparation of 
a regulatory analysis under Executive 
Order 12044, Improving Government 
Regulations (43 FR 12661, Mar. 24, 
1978), or the Department of Labor’s 
proposed guidelines for implementing 
the Executive Order (43 FR 22915, 
May 26, 1978). 

This document was prepared under 
the direction and control of Xavier M. 
Vela, Administrator, Wage and Hour 
Division. The principal authors were 
James B. Leonard, Counsel for Legal 
Advice, and Paul D. Brenner, Attor- 
ney, Office of the Solicitor, and 
Sandra K. Bollhoefer, Wage-Hour An- 
alyst, Wage and Hour Division. They 
were assisted by staff from the Office 
of the Solicitor and the Wage and 
Hour Division. 

Accordingly, it is proposed to add 
new §§ 850.17 and 860.97, and new sub- 
section (c) § 850.1 of Title 29, Code of 
Federal Regulations, as follows: 


Subpart A—General 
§ 850.1 Purpose and scope. 


* * * * = 


(c) Subpart D of this part sets forth 
the Department of Labor’s regulations 
issued pursuant to section 12(c)(2) of 
the Act, providing that the Secretary 
of Labor, after consultation with the 
Secretary of the Treasury, shall pre- 
scribe the manner of calculating the 
amount of qualified retirement bene- 
fits for purposes of the exemption in 
section 12(c)(1) of the Act. 
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Subpart D—Statutory Exemption 


§ 850.17 Calculating the amount of quali- 
fied retirement benefits for purposes of 
the exemption for bona fide executive 
or high policymaking employees. 


(a) Section 12(c)(1) of the Act, added 
by the 1978 amendments, provides: 
“Nothing in this Act shall be con- 
strued to prohibit compulsory retire- 
ment of any employee who has at- 
tained 65 years of age but not 70 years 
of age, and who, for the 2-year period 
immediately before retirement, is em- 
ployed in a bona fide executive or a 
high policymaking position, if such 
employee is entitled to an immediate 
nonforfeitable annual retirement 
benefit from a pension, profit-sharing, 
savings, or deferred compensation 
plan, or any combination of such 
plans, of the employer of such employ- 
ee, which equals, in the aggregate, at 
least $27,000.” The Department of 
Labor’s interpretative statements re- 
garding this exemption are set forth in 
§ 860.97 of this Chapter. 

(b) Section 12(c)(2) of the Act pro- 
vides: “In applying the retirement 
benefit test of paragraph (a) of this 
subsection, if any such retirement is in 
a form other than a straight life annu- 
ity (with no ancillary benefits), or if 
employees contribute to any such plan 
or make rollover contributions, such 
benefit shall be adjusted in accordance 
with regulations prescribed by the 
Secretary [of Labor], after consulta- 
tion with the Secretary of the Treas- 
ury, so that the benefit is the equiva- 
lent of a straight life annuity (with no 
ancillary benefits) under a plan to 
which employees do not contribute 
and under which no rollover contribu- 
tions are made.” 

(c) The requirement that an employ- 
ee be entitled to the equivalent of a 
$27,000 straight life annuity (with no 
ancillary benefits) is satisfied in any 
case where the employee has the 
option of receiving, during each year 
of his or her lifetime following retire- 
ment, an annual payment of at least 
$27,000, or periodic payments on a 
more frequent basis which, in the ag- 
gregate, equal at least $27,000 per 
year: Provided, however, that the por- 
tion of the retirement income figure 
attribuiable to Social Security, em- 
ployee contributions, rollover contri- 
butions and contributions of prior em- 
ployers is excluded in the manner de- 
scribed in subsection (e) below. (A re- 
tirement benefit which excludes these 
amounts is sometimes referred to 
herein as a retirement benefit, ‘‘as ad- 
justed.”) The requirement is also met 
where the employee has the option of 
receiving, upon retirement, a lump 
sum payment with which it is possible 
to purchase a single life annuity (with 
no ancillary benefits) yielding at least 
$27,000 per year as adjusted. Where an 
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employee has the option of receiving 
at least $27,000 per year for each year 
of his or her life in retirement or of re- 
ceiving a single lump sum payment of 
an actuarially equivalent value, but in- 
stead selects another option (or op- 
tions), the test is also met. On the 
other hand, where an employee has no 
choice but to have certain benefits 
provided after his or her death, the 
value of these benefits may not be in- 
cluded in this determination. 

(d) The only retirement benefits 
which may be counted towards the 
$27,000 annual benefit are those from 
a pension, profit-sharing, savings, or 
deferred compensation plan, or any 
combination of such plans. The value 
of benefits from any other employee 
benefit plans, such as health or life in- 
surance, may not be counted. 

(e) In calculating the value of a pen- 
sion, profit-sharing, savings, or de- 
ferred compensation plan (or any com- 
bination of such plans), amounts at- 
tributable to Social Security, employee 
contributions, contributions of prior 
employers, and rollover contributions 
must be excluded. Specific rules are 
set forth below. 

(1) Social Security. Amounts attrib- 
utable to Social Security must be ex- 
cluded. Since these amounts are readi- 
ly determinable, no specific rules are 
deemed necessary. 


(2) Employee contributions. 


Amounts attributable to employee 


contributions must be excluded. The 
regulations governing this require- 
ment are based on section 411(c) of 
the Internal Revenue Code and Treas- 
ury Regulations thereunder (section 
1.411(c)-(1)), relating to the allocation 
of accrued benefits between employer 
and employee contributions. Different 
calculations are needed to determine 
the amount of employee contributions, 
depending upon whether the retire- 
ment income plan is a defined contri- 
bution plan or a defined benefit plan. 
Defined contribution plans (also re- 
ferred to as individual account plans) 
generally provide that each partici- 
pant has an individual account and 
the participant’s benefits are based 
solely on the account balance. No set 
benefit is promised in defined contri- 
bution plans, and the final amount is a 
result not only of the actual contribu- 
tions, but also of other factors, such as 
investment gains and loses. Any retire- 
ment income plan which is not an indi- 
vidual account plan is a defined bene- 
fit plan. Defined benefit plans general- 
ly provide a definitely determinable 
benefit, by specifying either a flat 
monthly payment or a schedule of 
payments based on a formula (fre- 
quently involving salary and years of 
service), and they are funded accord- 
ing to actuarial principles over the em- 
ployee’s period of participation. 
(i) Defined contribution plans. 


(A) Separate accounts maintained. 
If a separate account is maintained 
with respect to an employee’s contri- 
butions and all income, expenses, 
gains and losses attributable thereto, 
the balance in such an account repre- 
sents the amount attributable to em- 
ployee contributions. 

(B) Separate accounts not main- 
tained. If a separate account is not 
maintained with respect to an employ- 
ee’s contributions and the income, ex- 
penses, gains and losses attributable 
thereto, the proportion of the total 
benefit attributable to employee con- 
tributions is determined by multiply- 
ing that benefit by a fraction— 

(1) The numerator of which is the 
total amount of the employee’s contri- 
butions under the plan (less withdraw- 
als), and 

(2) The denominator of which is the 
sum of the numerator and the total 
contributions made under the plan by 
the employer on behalf of the employ- 
ee (less withdrawals). 

Example: A defined contribution plan does 
not maintain separate accounts for employ- 
ee contributions. An employee’s annual re- 
tirement benefit under the plan is $40,000. 
The employee has contributed $96,000 and 
the employer has contributed $144,000 to 
the employee’s individual account; no with- 
drawals have been made. The amount of the 
$40,000 annual benefit attributable to em- 
ployee contributions is 


$40,000 x $96,000/$96,000 + 
$144,000 = $16,000 


Hence the employer’s share of the $40,000 
annual retirement benefit is $40,000 minus 
$16,000 or $24,000—too low to fall within 
the exemption. 


(ii) Defined benefit plans. 

(A) Separate accounts maintained. 
If a separate account is maintained 
with respect to an employee’s contri- 
butions and all income, expenses, 
gains and losses attributable thereto, 
the balance in such an account repre- 
sents the amount attributable to em- 
ployee contributions. 

(B) Separate accounts not main- 
tained. If a separate account is not 
maintained with respect to an employ- 
ee’s contributions and the income, ex- 
penses, gains and losses attributable 
thereto, all of the contributions made 
by an employee must be converted ac- 
tuarially to a single life annuity (with- 
out ancillary benefits) commencing at 
the age of forced retirement. An em- 
ployee’s accumulated contributions 
are the sum of all contributions (man- 
datory and, if not separately account- 
ed for, voluntary) made by the em- 
ployee, together with interest on the 
sum of all such contributions com- 
pounded annually at the rate of 5 per- 
cent per annum from the time each 
such contribution was made until the 
date of retirement. This amount must 
be multiplied by an ‘‘appropriate con- 
version factor” in order to convert it 
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to a single life annuity (without ancil- 
lary benefits) commencing at the age 
of actual retirement. The appropriate 
conversion factor depends upon the 
age of retirement. In accordance with 
Rev. Rul. 76-47, 1976-2 C. B. 109, the 
following conversion factors shall be 
used with respect to the specified re- 
tirement ages: 


Conversion 
Retirement Age: Factor 
65 through 66 10% 
67 through 68 11% 
69 12% 











Example. An employee is scheduled to re- 
ceive a pension from a defined benefit plan 
of $50,000 per year. Over the years he has 
contributed $150,000 to the plan, and at age 
65 this amount, when contributions have 
been compounded at an annual interest rate 
of 5 percent, is equal to $240,000. In accord- 
ance with Rev. Rul. 76-47, 10 percent is an 
appropriate conversion factor. When the 
$240,000 is multiplied by this conversion 
factor, the product is $24,000, which repre- 
sents that part of the $50,000 annual pen- 
sion payment which is attributable to em- 
ployee contributions. The difference— 
$26,000—represents the employer's contri- 
bution, which is too low to meet the test in 
the exemption. 


(3) Contributions of prior employers. 
Amounts attributable to contributions 
of prior employers must be excluded. 

(i) Current employer distinguished 
from prior employers. The current em- 
ployer—as distinct from prior employ- 
ers—is the employer which (a) in fact 
forces the employee in question to 
retire and (b) customarily and regular- 
ly makes hiring, promotion, and dis- 
charge decisions with respect to simi- 
larly situated employees. Any employ- 
er which does not meet these criteria 
is a prior employer. 

(ii) Benefits attributable to current 
employer and to prior employers. 
Where the current employer main- 
tains or contributes to a plan which is 
separate from plans maintained or 
contributed to by prior employers, the 
amount of the employee’s benefit at- 
tributable to those prior employers 
can be readily determined. However, 
where the current employer maintains 
or contributes to the same plan as 
prior employers, the following rule 
shall apply. The benefit attributable 
to the current employer shall be the 
total benefit received by the employee, 
reduced by the benefit that the em- 
ployee would have received from the 
plan if he or she had never worked for 
the current employer. For purposes of 
this calculation, it shall be assumed 
that all benefits have always been 
vested, even if benefits accrued as a 
result of service with a prior employer 
had not in fact vested. 

(4) Rollover contributions. Amounts 
attributable to rollover contributions 
must be excluded. For purposes of sub- 
section 850.17(e), a rollover contribu- 
tion (as defined in sections 402(a)(5), 
403(a)(4), 408(d)(3), and 409(b)(C) of 
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the Internal Revenue Code) shall be 
treated as an employee contribution. 
These amounts have already been ex- 
cluded as a result of the computations 
set forth in subsection 850.17(e)(2). Ac- 
cordingly, no separate calculation is 
necessary to comply with this require- 
ment. 


§ 860.97 Exemption for bona fide execu- 
tive or high policymaking employees. 


(a) Section 12(c)(1) of the Act, added 
by the 1978 amendments, provides: 
“Nothing in this Act shall be con- 
strued to prohibit compulsory retire- 
ment of any employee who has at- 
tained 65 years of age but not 70 years 
of age, and who, for the 2-year period 
immediately before retirement, is em- 
ployed in a bona fide executive or a 
high policymaking position, if such 
employee is entitled to an immediate 
nonforfeitable annual retirement 
benefit from a pension, profit-sharing, 
savings, or deferred compensation 
plan, or any combination of such 
plans, of the employer of such employ- 
ee, which equals, in the aggregate, at 
least $27,000.” 

(b) Since this provision is an exemp- 
tion from the non-discrimination re- 
quirements of the Act, the burden is 
on the one seeking to invoke the ex- 
emption to show that every element 
has been clearly and unmistakably 
met. Moreover, as with other exemp- 
tions from the Act, this exemption 
must be narrowly construed. 

(c) An employee within the exemp- 
tion can lawfully be forced to retire on 
account of age at age 65 or above. In 
addition, the employer is free to retain 
such employees, either in the same po- 
sition or status or in a different posi- 
tion or status. For example, an em- 
ployee who falls within the exemption 
may be offered a position of lesser 
status or a part-time position. An em- 
ployee who accepts such a new status 
or position, however, may not be treat- 
ed any less favorably, on account of 
age, than any similarly situated youn- 
ger employee. 

(d)(1) In order for an employee to 
qualify as a ‘“‘bona fide executive,”’ the 
employer must initially show that the 
employee satisfies the definition of a 
bona fide executive set forth in § 541.1 
of this Chapter. Each of the require- 
ments in subparagraphs (a) through 
(e) of § 541.1 must be satisfied, regard- 
less of the level of the employee's 
salary or compensation. 

(2) Even if an employee qualifies as 
an executive under the definition in 
§ 541.1 of this Chapter, the exemption 
from the ADEA may not be claimed 
unless the employee also meets the 
further criteria specified in the Con- 
ference Committee Report in the form 
of examples (see H.R. Rept. No. 95- 
950, p. 9). The examples are intended 
to make clear that the exemption does 
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not apply to middle-management em- 
ployees, no matter how great their re- 
tirement income, but only to a very 
few top level employees who exercise 
substantial.executive authority over a 
significant number of employees and a 
large volume of business. As stated in 
the Conference Report (H.R. Rept. 
No. 95-950, p. 9): 


Typically the head of a significant and 
substantial local or regional operation of a 
corporation for other business organiza- 
tion], such as a major production facility or 
retail establishment, but not the head of a 
minor branch, warehouse or retail store, 
would be covered by the term “bona fide ex- 
ecutive.” Individuals at higher levels in the 
corporate organizational structure who pos- 
sess comparable or greater levels of respon- 
sibility and authority as measured by estab- 
lished and recognized criteria would also be 
covered. 

The heads of major departments or divi- 
sions of corporations for other business or- 
ganizations] are usually located at corporate 
or regional headquarters. With respect to 
employees whose duties are associated with 
corporate headquarters operations, such as 
finance, marketing, legal, production and 
manufacturing (or in a corporation orga- 
nized on a productline basis, the manage- 
ment of product lines), the definition would 
cover employees who head those divisions. 

In a large organization the immediate sub- 
ordinates of the heads of these divisions 
sometimes also exercise executive authority, 
within the meaning of this exemption. The 
conferees intend the definition to cover 
such employees if they possess responsibili- 
ty which is comparable to or greater than 
that possessed by the head of a significant 
and substantial local operation who meets 
the definition. 


(e) The phrase “high policymaking 
position,” according to the Conference 
Report (H.R. Rept. No..95-950, p. 10), 
is limited to ‘‘* * * certain top level em- 
ployees who are not ‘bona fide execu- 
tives’* * *.’’ Specifically, these are: 


* * * individuals who have little or no line 
authority but whose position and responsi- 
bility are such that they play a significant 
role in the development of corporate policy 
and effectively recommend the implementa- 
tion thereof. 

For example, the chief economist or the 
chief research scientist of a corporation 
typically has little line authority. His duties 
would be primarily intellectual as opposed 
to. executive or managerial. His responsibili- 
ty would be to evaluate significant economic 
or scientific trends and issues, to develop 
and recommend policy direction to the top 
executive officers of the corporation, and he 
would have a significant impact on the ulti- 
mate decision on such policies by virtue of 
his expertise and direct access to the deci- 
sionmakers. Such an employee would meet 
the definition of a “high policymaking’”’ em- 
ployee. 


On the other hand, as this descrip- 
tion makes clear, the support person- 
nel of a “high policymaking” employ- 
ee would not be subject to the exemp- 
tion even if they supervise the devel- 
opment, and draft the recommenda- 
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tion, of various policies submitted by 
their supervisors. . 

(f) In order for the exemption to 
apply to a particular employee, the 
employee must have been in a “bona 
fide executive or high policymaking 
position,” as those terms are defined 
in this section, for the two-year period 
immediately before retirement. 

(g) The Conference Committee 
Report expressly states that the ex- 
emption is not applicable to Federal 
employees covered by section 15 of the 
Act (H.R. Rept. No. 95-950, p. 10). 

(h) The “annual retirernent benefit,” 
to which covered employees must be 
entitled, is the sum of amounts pay- 
able during each one-year period from 
the date on which such benefits first 
become receivable by the retiree. Once 
established, the annual period upon 
which calculations are based may not 
be changed from year to year. 

(i) The annual retirement benefit 
must be immediately available to the 
employee to be retired pursuant to the 
exemption. For purposes of determin- 
ing compliance, ‘immediate’ means 
that the payment of plan benefits (in 
a lump sum or the first of a series of 
periodic payments) must occur not 
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later than 60 days after the effective 
date of the retirement in question. 

(j) The annual retirement benefit 
must equal, in the aggregate, at least 
$27,000. Accordingly, the exemption 
may not be applied to any employee 
for whom anticipated benefits are cal- 
culated, as of the effective date of re- 
tirement, to be less than that amount 
in any one-year period. Payments 
which are calculated to exceed the 
minimum statutory level in any one- 
year period may not be set off against 
payments which are calculated to fall 
below that level in any other year, 
except in the case of a single lump 
sum payment. (Regulations issued pur- 
suant to section 12(c)(2) of the Act, re- 
garding the manner of calculating the 
amount of qualified retirement bene- 
fits for purposes of the exemption, are 
set forth in § 850.17 of this Chapter.) 

(k) (1) The annual retirement bene- 
fit must be “nonforfeitable.” Accord- 
ingly, the exemption may not be ap- 
plied to any employee subject to plan 
provisions which could cause the ces- 
sation of payments to a retiree or 
result in the reduction of benefits to 
less than $27,000 in any one year. For 
example, where a plan contains a pro- 


vision under which benefits would be 
suspended if a retiree engages in litiga- 
tion against the former employer, or 
obtains employment with a competitor 
of the former employer, the retire- 
ment benefit will not be deemed to be 
‘“nonforfeitable.”’ 

(2) An annual retirement benefit will 
not be deemed forfeitable merely be- 
cause the minimum statutory benefit 
level is not guaranteed against the 
possibility of plan bankruptcy or is 
subject to benefit restrictions in the 
event of early termination-of the plan 
in accordance with Treasury Regula- 
tion 1.401-4(c). However, as of the ef- 
fective date of the retirement in ques- 
tion, there must be at least a reason- 
able expectation that the plan will be 
sufficiently funded to meet its obliga- 
tions. 


* * * +” * 


Signed at Washington, D.C., on this 
8th day of December 1978. 


XAVIER M. VELA, 
Administrator, 
Wage and Hour Division. 
(FR Doc. 78-34592 Filed 12-11-78; 8:45 am] 
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